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The Labour Relations Act, C.C.S.M. L - 10
In the matter of a grievance arbitration
Between:
WAPSO, IFPTE Local 188 (“the Union”)
-

and –

The City of Winnipeg (“the City”)
Overtime Policy Grievance
Appearances on behalf of the Union:
Counsel: Fred Thiessen, Tapper Cuddy LLP
Advisor: Executive Director of WAPSO (“the ED”)
Labour Relations Officer of WAPSO (“the LRO”)
Incoming Executive Director to succeed the ED upon her retirement
Appearances on behalf of the City:
Counsel: John Jacobs
Advisor: Manager of Labour Relations for the City (“the LR Manager”)
Introduction:
1.
This grievance challenges the legality of a Letter of Understanding between the parties on
overtime, and the application of overtime rights in the administration of the collective agreement.
2.
The parties agreed that I was properly appointed and had jurisdiction to decide the grievance.
The Union filed a book of documents which both parties utilized, with exhibits marked in advance as tabs
in a binder. We used the same numbering system through the arbitration, by consent. In total 40
documents were submitted, although not all became exhibits. An order for exclusion of witnesses was
issued and the City elected to have its advisor, the LR Manager, sit through the evidence of its first witness.
The Union advisor was The Executive Director of WAPSO and she testified first, followed by 3 other Union
witnesses, all of whom were excluded until they testified. The Union accepted the onus of proof and
called its evidence first. The hearing occurred in Winnipeg over three (4) days, September 25, 26, and 27,
and November 19, 2018.
Position of the Union:
3.
Mr. Thiessen informed the Arbitrator that the first issue is whether the Collective Agreement, and
particularly Schedule J, is compliant with provincial legislation, and specifically, The Employment
Standards Code, S.M. 2006, c26. He stated that Schedule J dated back to 2007 when the Code was
amended, but that in the interest arbitration that determined the contents of the current collective
agreement, the Union challenged the legality of Schedule J and the arbitration board declined to rule on
the legality one way or the other, which in turn led to the present grievance. Schedule J recognizes that
unit members will be expected to work overtime, and in recognition of that, receive five (5) working days
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off with pay (“WAPSO Days”) under Schedule D and can only receive additional overtime compensation if
their overtime hours for the calendar year exceed one hundred (100) hours. Schedule J reads as follows:
”Schedule J of the Collective Agreement between the City of Winnipeg and the Winnipeg Association of
Public Service Officers
LETTER OF UNDERSTANDING: OVERTIME
The total annual salary paid to employees covered by the WAPSO Collective Agreement and five (5) days
of compensatory time off granted each calendar year shall be deemed compensation for all regular annual
hours of work as defined by this Agreement and up to a maximum of one hundred (100) hours of overtime
worked in each calendar year. In cases where employees work less than the equivalent of full time annual
hours as defined by the Agreement, the maximum overtime limit shall be prorated to the nearest number
of full time months of service.
Pursuant to this Letter of Understanding, no additional compensation, monetary or otherwise, shall be
required for the first one hundred (100) hours of overtime worked in any calendar year by any employee
covered by this Agreement.
This Letter of Understanding shall not be construed to mean that employees covered by this Agreement
have an absolute requirement to work any predetermined number of overtime hours on a calendar year
basis but as an extension of the Letter of Understanding: Managerial Recognition whereby it is
understood that the nature of and the responsibilities of the positions within the scope of this Agreement
may involve variable work schedules and additional work hours.
SIGNED THIS 30th DAY OF APRIL, 2007”
The Managerial Recognition Clause pre-dated the above schedule and sets out the ”WAPSO Days”:
”SCHEDULE D of the Collective Agreement between the City of Winnipeg and the Winnipeg Association of
Public Service Officers
LETTER OF UNDERSTANDING: MANAGERIAL RECOGNITION CLAUSE
Five (5) additional days of relief from duty shall be granted as additional recognition of the nature of and
the responsibilities of the positions within the scope of this Agreement which commonly involve variable
work schedules and additional work hours. These days are to be taken in the calendar year in which they
are granted and cannot be accumulated. The time at which these days are to be taken will be at the
discretion of the Department Head. If the number of months worked by an employee during the calendar
year is less than twelve (12) months, then the five (5) days shall be reduced proportionately to the number
of months worked, calculated to the nearest half (1/2) day.
This provision is a subject of a separate Letter of Understanding re: Overtime – Schedule J.”
4.
Mr. Thiessen went through the relevant provisions of the Code and the most relevant precedent
case, referred to as “Nygard”, to show the requirements for a valid agreement that exempts overtime for
non-managers:
a.

pre-determined hours;

b.

certainty in treatment of hours worked;
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c.

an agreement made in advance on hours to be worked and the resulting compensation;

d.
recognition that maximum hours under the statute are 8 per day and 40 per week, unless the
occupation falls within a specific regulatory exception (not applicable to this case); and
e.

precise tracking of hours.

Mr. Thiessen stated that the evidence would show that several of these requirements were not met in
this unit, and that therefore Code compliance was mandatory, regardless of conflicting provisions in
Schedule J.
5.
The passage from the Manitoba Court of Appeal decision in Nygard, ([2007] 1 W.W.R. 218) that
is applicable is in paragraph 59 of that decision:
“i)
The Code makes no distinction, as to entitlement to overtime, between employees paid on an
hourly basis and those paid by a weekly, monthly or yearly salary.
“ii)
Whether a particular employee, paid by salary rather than on an hourly basis, is entitled to
overtime will depend on the circumstances of the case.
“iii)

The Board must be able to determine the actual hours worked with reasonable accuracy.

“iv)
The Board may examine whether the salary includes compensation, at overtime rates, for time
worked in excess of the standard hours of work.
“v)
Employees should be in a position to know and understand, at the outset of the employment
relationship, the wage that they are begin paid and the hours required of them.
“vi)
An employment agreement subject to the Code should clearly set out the number of hours to be
worked and the rate of pay.
“vii)
An employment agreement that establishes a weekly, monthly or annual rate of pay for all hours
worked violates the Code’s provisions on hours of work and overtime.
“viii) Such an agreement amounts to an attempt to contract out of certain of the Code’s provisions,
and the Code prevails over such an agreement.”
Mr. Jacobs on behalf of the City acknowledged that these principles apply with equal force to collective
agreements as to individual employment contracts.
6.
Mr. Thiessen added that apart from compliance with the Code, the Union was grieving the
application and administration of the Schedule J system, as employees were not in fact being properly
compensated even if Schedule J were lawful. He did indicate, however, that the Union was seeking
declaratory relief only, and not any specific remedy for any specific employee. The Union was seeking
guidance going forward on the proper treatment of overtime in the WAPSO bargaining unit.
7.
Mr. Jacobs, on behalf of the City, stated that the language of the agreement, and in Schedule J in
particular, was clear and unambiguous, and compliant with the Code. He accepted the authority of the
Nygard decision and three MLB decisions rendered subsequently on non-Union overtime following the
2007 Code amendment on overtime, and said that the City was compliant with those authorities. He said
that the average (mean) salary of WAPSO workers was $86,000 per year and that there was no minimum
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wage compliance issue for the overtime that unit members worked. He acknowledged that there was no
management exception applicable under the Code. Employees were protected, not exploited, because
they could not be forced to work 100 hours in the first week or month if that would jeopardize their safety
or health, because of the applicable safety and health legislation, and because overtime is voluntary under
this collective agreement.
8.
Mr. Jacobs said that Schedule J was negotiated jointly by the parties at the time of the Code
amendments as a common attempt to comply with the new provisions in the context of the work done in
this unit. Even if no wage increase occurred concomitantly, both parties were bound by the deal they had
made. They are sophisticated parties who have bargained together successfully since the early 1970’s
and will be bargaining again soon (December 2019 expiry of the current contract), where either party can
address any concerns with the current provisions.
Relevant evidence:
9.
WAPSO achieved its first collective agreement with the City in 1974. The Executive Director of
WAPSO (“the ED”) testified that she was brought in as CEO to replace her predecessor to change the “old
boys” relationship between Union and Employer, to ensure that members’ rights were respected and to
help the City through this change in the relationship.
10.
The ED testified that there are approximately 770 members in the WAPSO unit, of whom 50 are
professionals practising their profession (engineers) and so the overtime provisions are not applicable to
them. She said that WAPSO has grown from being an employees’ association to being a local of IFPTE,
affiliated with many national and international trade union organizations. It is a voluntarily recognized
unit with no certificate.
11.
The ED reviewed the portions of the 1987 Rothstein arbitration award between the parties on
overtime and the five (5) WAPSO days, and pointed out that statements in the award that may have been
accurate then are no longer accurate. In particular, the Union’s employees do not have substantial control
over their hours of work, but work a standard schedule directed by the City, and there is no “flex time”.
While compensation in the form of the WAPSO days may have been adequate in 1987, in the statutory
context of that time, the facts and law had changed and that was no longer the case.
12.
The ED also testified (and all the other witnesses agreed) that the collective agreements since the
beginning of WAPSO’s role as bargaining agent has not spelled out hours of work or overtime rates, or
defined overtime. She had searched the Union’s records and there was no indication of any certificate
from the Province allowing averaging of hours to allow greater than 8 hours in a day or 40 in a week
without overtime consequences. She said that while most WAPSO members work seven (7) hours per
day and thirty-five (35) hours per week as their regular schedule, there were several other arrangements
for some of the members, such as Transit workers. However, it was her testimony that WAPSO members
are not entitled to overtime until they have worked in excess of eight (8) hours in a day or forty (40) hours
in a week. When the LR Manager testified for the City, he stated the overtime applied after the
completion of the standard day or week, which would mean after seven (7) hours per day or thirty-five
(35) hours in a week for most employees in the unit. However, the ED testified that the Union was not
seeking overtime compensation for the 8th or 36th hour.
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13.
The ED testified about Article 13 in the collective agreement, which was added in the 1981-83
contract, based on her search of the WAPSO records. Article 13 appeared to attempt to guard against
excessive hours being worked by employees in the unit, but she described it as a weak, ineffective
provision, in part because of the vagueness of the word “inordinate”, which could mean almost anything
in any particular context, and might vary from department to department. There were no teeth in the
article, as all it did was give members an opportunity to complain, with no power to compel an outcome
either preventing excessive work or compensating those who work excessively.
14.
The ED said that she has served on a Labour Relations Committee with the LR Manager since he
arrived in 2016. There is no “barrage” of grievances on overtime, partly because of the ineffectiveness of
the process in Article 13, but some members do complain to the Union about excessive overtime and the
lack of compensation for it. Those employees are under pressure because of sudden deadlines that arise
and the insufficient opportunity during regular hours to complete the necessary work. The ED says that
if members ask for overtime compensation, they are denied by PeopleSoft, the time recording software
used in the unit. They work up to 99 hours of overtime recorded in PeopleSoft and get no additional
compensation, due to Schedule “J”. The employees have the right to refuse overtime, but if they did that,
they would be subject to performance management for failing to complete their work in a timely way.
15.
The ED said that the Union had been filing grievances in 2016 and 2017, but the City was ignoring
the grievances, forcing the Union to move the grievances to expedited arbitration. Six such expedited
arbitrations had occurred. The problem is that overtime was expected by the City to be performed, but
members were discouraged by their supervisors from submitting the overtime worked for recognition or
compensation.
16.
The ED testified about an overtime letter of understanding clarification that was issued by her
predecessor just after that Letter (now known as Schedule “J”) came into effect on April 30, 2007. This
document was marked as Exhibit 7. In it, the Union tells its members that the 100 hours worked without
further compensation represents about 2 hours per week and are “captured” by the WAPSO week of paid
leave, and “reflect the extra hours inherent in the jobs our members perform”. It says that after 100
hours, compensation for additional overtime is time and one-half, per the legislation. The Union tells its
members in this memo that in order to be compensated for hours in excess of 100, they must record their
hours throughout the year. Finally, it tells the members that the purpose of the LOU is to comply with the
revised legislation (The Employment Standards Code).
17.
The ED testified that the only other bargaining unit of the City that has a comparable provision to
Schedule “J” is the senior officers of the Police Service, who get 40 hours off for 40 hours of overtime, but
that they may be different because of falling into a management exemption under the Code.
18.
The ED acknowledged that there had been more tracking of overtime since the issue was raised
at interest arbitration in 2017 (“the Secter award”) and since the LR Manager started with the City in his
present position. She stated that the Union had requested disclosure of records concerning overtime
worked, but the City had not provided it. She acknowledged that some employees may in some
circumstances get a bit of time off with pay that is not nearly in proportion to the overtime worked, but
that the practice varies widely from department to department.
19.
The ED was asked in direct examination whether she had been able to find any formal legal
opinion provided to the Union or to the City on the issue of whether the collective agreement complies
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with The Employment Standards Code regarding overtime, and she testified that she was unable to find
any such opinion, or anyone who was aware of any such opinion being rendered.
20.
The ED testified that there was no extraordinary wage increase that came with the concession of
getting just one week off with pay in exchange for 100 hours of overtime. The net result of that, she said,
was that members took a wage loss for agreeing to the 100 hours, because the wage increase at the time
was worth less annually than the “free” overtime being provided, if an employee worked the 100 extra
hours. In fact, Schedule “J” was agreed to before the wage adjustment in that round had been agreed to.
21.
The ED said that the Union was looking for “guard rails” on overtime: compliance with the Code;
a clear statement on when overtime starts in hours per day and per week; and consistent tracking across
departments. She pointed out that there had been problems in Indigenous Relations, where employees
were not being allowed to take coffee or lunch breaks, being expected to work through, without additional
compensation until 100 extra hours had been worked.
22.
The ED described how overtime had been addressed in the most recent round of bargaining. The
Union had raised the issue in its proposals and the City objected on the basis that overtime was not on
the table. In fact, its negotiator said that if the Union persisted in its demands on overtime, bargaining
was done, and they walked out (on July 14, 2016). She pointed to a letter the Union sent to the City on
July 27, 2016 (ex. 33) which referred to the City walking away from the table and that the Union was
therefore referring the negotiations to interest arbitration under the collective agreement. A process of
conciliation followed, without success on the overtime issue. Overtime was raised at the interest
arbitration, reflected in pp. 20 – 22 of the Secter interest arbitration award (ex. 14). That board declined
to rule on whether the overtime scheme in the collective agreement complied with the Code, and left the
issue to the parties to sort out. While there was discussion with the City following the release of the
Secter arbitration award, the parties could not agree and this grievance and arbitration are the path to
the resolution of the issue.
23.
The ED testified that WAPSO represents two other units and that each has a similar overtime
provision, although with the WRHA, the employee has to work 120 hours of overtime before additional
payment is triggered. However, the WRHA contract has hours of work and breaks precisely defined,
making 120 hours easier to prove than 100 hours in the City’s contract with WAPSO.
24.
The ED summed up the Union’s position by saying that it wants overtime payment clearly to be
triggered when unit members work in excess of eight (8) hours per day or forty (40) hours per week, per
the Code. The Union is willing to negotiate an averaging arrangement for employees working a
compressed work week.
25.
In cross-examination, the ED acknowledged that she was not involved with the 2006 – 2008
negotiations and only knows what happened then from reviewing the records of the Union. She also
admitted that for overtime to merit compensation, it has to be approved by the City. She recognized that
overtime pay may be a bigger issue for blue collar workers who earn lower wages or salaries than WAPSO
workers, who in some cases may place more priority on working conditions and work-life balance. The
“WAPSO Days” (5 additional days off with pay as compensation for overtime) have been in place since
1976.
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26.
In response to Mr. Jacobs’ questions, the ED acknowledged that there had not been a flood of
grievances, but said that this was at least in part because the WAPSO members who were working long
hours were not recording them, based on either express or implied directions from their supervisors. It
would be difficult, for example, to walk out of a PP&D public hearing when 8 hours have been worked.
She said that when members record close to 100 hours, they are then discouraged from recording more.
27.
The ED admitted that overtime is not expressly mandatory under the collective agreement,
although she described the right to refuse overtime as “theoretical” because of the reality of the
workloads and the expectations on employees. She said that Article 13 is not an effective system for an
overworked WAPSO member to obtain relief. She also said it would be difficult to grieve hours when
employees work such different schedules from department to department, and hours of work are not
defined in the collective agreement. Some Transit workers in WAPSO work 10 hours shifts, with 4 day
work weeks.
28.
In re-examination, the ED was asked if the protections of The Workplace Safety and Health Act
C.C.S.M. c. W210 were an answer to the overtime grievance, as suggested by some questions in crossexamination. She pointed out that the WS&H Act does not define a maximum number of hours in a day
or week, but deals in general terms with excessive work becoming unhealthy or unsafe. That Act is not
mentioned in the WAPSO collective agreement. She said that while overtime may not be mandatory,
getting a job done is mandatory, and that there had been a lot of pressure from members to address the
overtime issue.
29.
The next witness, the LRO, had served in that role at WAPSO for 2 years. She testified about the
many contacts she had from members who were concerned about overtime and compensation for it that
was not being paid. She reviewed the various schedules that different WAPSO members worked in
different departments, including the compressed work week (9.5 hour day) in Transit. The most common
schedule was Monday to Friday, 8:30 to 4:30 with an unpaid one hour lunch.
30.
The LRO testified about various correspondence marked as exhibits where WAPSO members were
working extra hours and not receiving additional compensation. This included workers traveling from
worksite to worksite in Water & Waste, and not being compensated for the travel time. Following WAPSO
raising the issue, the City issued a travel time policy. She pointed out that most WAPSO workers now have
fairly regimented schedules, contrary to what was found to be the case in the 1987 arbitration award.
She also said that all departments have rigorous attendance management programs that hold employees
to account for any time missed (“undertime”), and so the schedule is not flexible in that sense.
31.
In terms of getting supervisors’ approval for overtime, there was no standard process or guideline
for employees to follow. This was part of the City’s system to minimize the need for additional costs for
overtime.
32.
The LRO testified about a survey of members that the Union had conducted. It got a 60%
response, which was high. Most who responded indicated that they worked more than 100 additional
hours but did not receive any additional overtime compensation. Members reported working through
breaks, and that they were discouraged from entering additional time worked. The managers did not
track the time, and did not often give retroactive approval for overtime worked without prior approval.
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33.
In cross-examination, the LRO acknowledged that the correspondence complaining about
overtime had not led to grievances, other than those described, and this one. In some cases, the matters
complained of could have been the subject of a grievance, but the Union did not file grievances on these
incidents.
34.
In re-examination, the LRO testified that when WAPSO did file overtime grievances in 2017, the
City did not respond, leading to a series of expedited arbitration referrals and hearings, including an
August 22, 2017 award of arbitrator Gibson.
35.
A Community Resources Coordinator (“the CRC”) was the next witness to testify for the Union.
He has been a Community Resources Coordinator for the past 10 years and has been with the City for the
past 38 years. He plans to retire at the beginning of 2019. His standard shift is supposed to be 8:30 to
4:30 with an hour off for lunch, but he arrives at about 7:30 every morning, and stays until 4:30 or 5:00.
His current supervisor (“the CS”) sees him working at 7:30 a.m. because he is there at the same time and
works in the neighbouring office. The CRC takes a half-hour lunch and no coffee breaks and said that most
of his co-workers generally do the same. They work this hard “because of the volume of work on a daily
basis”. He testified that he works more than 8 hours per day and more than 40 hours every week. He
produced Performance Tracking documents (exs. 29 and 30) that he had prepared on the instructions of
his previous supervisor that showed the number of daily and weekly hours he performs. This started in
August, 2015, following the elimination of 3 WAPSO positions in the branch, with no replacements and
no reductions in the amount of work to be performed. These additional hours were not recorded in
PeopleSoft, however, and so were not compiled against the 100 hour threshold, and generated no
additional compensation.
36.
The CRC testified that there were many community events that he needed to attend during
evenings and weekends as part of his job. These were approved in advance by his Manager and recorded
in PeopleSoft, but because they did not total 100 hours for the year, did not result in either additional pay
or compensating time off. The extra time he works each day is not recorded in PeopleSoft, however, and
he has even stopped bothering with recording the evening and weekend meetings because they will never
total 100 hours. His previous supervisor had told him that the overtime budget for his department was
zero, and so there was no point in claiming for the extra hours worked. All the employees in the
department stopped recording their extra time in PeopleSoft. The CRC said that he had never received
any additional overtime compensation in 10 years, despite the hours he had been working. City
employees from other departments such as police and fire who attend the same meetings as he does get
extra compensation for the time spent at such meetings, but WAPSO members do not.
37.
The CRC said that the CS knows the hours he works, including before 8:30, after 4:30, evenings,
weekends and through breaks, and has never instructed him to stop working such hours, or said that he
is not approved to work those hours. However, the CRC has not sought or obtained express prior written
approval for overtime and has not been recording the hours in PeopleSoft, or getting credit for them. The
workload has not changed. If he did not work the additional hours, he would not complete his work in a
timely fashion. A lot of his work is writing reports and they have deadlines.
38.
When the CRC needs an hour or more to attend to personal business, he must get permission to
be absent and must use accumulated vacation time for the purpose. He is expected to carry his Cityissued smart phone 24/7 and receives and responds to emails and calls outside working hours. However,
he is not officially on call, and therefore is not entitled to standby pay under the collective agreement,
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and he does not log the time on these calls and/or emails in PeopleSoft. In fact, the CRC said that he keeps
his phone on and with him even during his scheduled annual leave (including WAPSO days), unless he is
out of the country, where roaming charges could be a concern for the City. He said that “no one puts that
in” PeopleSoft, because they are responsible for the budget too. Three employees report to the CRC, and
he will only authorize overtime for them in exceptional circumstances. There is a directive not to approve
overtime, unless for an emergency or in exceptional circumstances.
39.
In cross-examination, the CRC confirmed that although he starts at 7:30 daily, his official start time
is 8:30 a.m. Others in his unit work until 5:30 or 6:00 p.m. The CS never told him to start at 7:30 or told
others (to the CRC’s knowledge) to stay until 6:00 p.m. In the CS’s absence, the CRC acts in the CS’s
position, sometimes for up to three (3) weeks. When the current PeopleSoft system for recording
overtime came in, initially people were seeking permission to work the extra hours, but eventually
everyone stopped asking permission. The time that is in the tracker mandated by the previous supervisor
is not all recorded in PeopleSoft because the tracker captured all of the time, and PeopleSoft is just for
hours the employee is claiming as overtime. The CRC has recorded some hours in PeopleSoft, but not the
daily extra hours and nothing recently. He would only record pre-approved overtime in PeopleSoft, per
a directive the CRC saw in 2015. The CRC knows that he could challenge the denial of overtime pay, and
could file a grievance, but he has not done that.
40.
The CRC testified in cross-examination that he had served on the WAPSO negotiating team in
recent rounds and that the overtime issue was raised twice, which is why individual grievances were not
filed. The CRC stated that if he had recorded all of his hours in excess of 7 per day or 35 per week, he
would easily have surpassed the 100 hours for the year.
41.
The last Union witness was a supervisor in Water and Waste (“the WWS”). In 2017, when CUPE
was threatening a strike, the WWS was one of the employees asked to be available to fill essential CUPE
jobs, because of his specialist expertise on flooding issues. He was scheduled to work overtime, and if the
strike had occurred, he would have been eligible for overtime payment in accordance with the old
Schedule J. This time would be tracked in PeopleSoft and paid at overtime rates (1.5 and then 2X after 2
hours in a day). The WWS referred to an email he received from a manager in June, 2017, telling him not
to record the Schedule J overtime hours worked on May 25, 2017 in PeopleSoft. He had already recorded
the time in PeopleSoft but he received a communication that the time and the timekeeping transaction
were “denied”. Some weeks later, the WWS was not sure when but at least 30 days later, he did ultimately
get paid for the time he was ordered to work. In the meantime, he had sent the communications to the
Union, for its information.
42.

The City did not cross-examine the WWS, and the Union closed its case at that point.

43.
The City called the CS, the Manager of Community Development and Recreation Services, and the
CRC’s current supervisor. He had been in the position for three (3) years, and with the City of Winnipeg
for 32 years, all in the same department but not the same position. He has 5 WAPSO and 1 CUPE direct
reports. For all of these the standard workday is seven (7) hours and the workweek thirty-five (35) hours,
with a one hour unpaid lunch in the middle. The CS testified that the employees are encouraged to take
their scheduled breaks and are not encouraged to come in early or stay late. He stated that his primary
concern in this is that if employees work too much, it is bad for their safety and well-being, and can cause
changes in behaviour. If the employees cannot complete the assigned work within the regular work time,
they are expected to prioritize their assignments (rather than extending their days).
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44.
The CS did acknowledge that one of his WAPSO reports consistently works past 4:30 and that he
approached her and told her that she needed to submit her hours, but she did not record them in
PeopleSoft. He said that hours worked in excess of 7 per day or 35 per week are overtime (not 8 or 40),
and that work in the evening and on weekends is also overtime, although his shop is essentially a Monday
to Friday, 8:30 to 4:30 operation (with some flex time for some who like to start earlier or later). He
acknowledged that the employees are aware that for overtime to be recognized for compensation, it has
to be approved by him. Employees can seek approval after the fact rather than prior, but this happens
extremely rarely. The process is for the employee to send an email prior to working the extra time, and
the approval is by return email. The employee then records the time in PeopleSoft after working it.
45.
The CS testified that because the work day is consistent, no daily recording of time in PeopleSoft
occurs. Recording is done for vacation, sick and overtime situations. Payment for overtime is triggered
after 100 hours have been recorded in the year in PeopleSoft. He said that his staff need to attend evening
meetings because of the nature of their work and that such time should be recorded as overtime in
PeopleSoft.
46.
In cross examination, the CS acknowledged that hours of work are not defined in the collective
agreement, and that there is nothing in that agreement about what to do if an employee is working too
many hours, or when that threshold would be met. There is no specific limit on daily or weekly hours in
the collective agreement. The protection or “guard rail” for the employees on excessive hours is the
subjective opinion of the supervisor, ie. the CS. There are two stages for overtime approval, before and
after the work is done. The CS does the pre-approval and his assistant manages the post-approval. He
did not accept the suggestion that there would be consequences for his employees, like the CRC, if their
work was not completed by stated deadlines.
47.
The hours tracking that the CRC had explained from 2015 was shown to the CS, and he said that
he had seen it for the first time 2 days before he testified (ie. long after the fact). He was asked if it was
true that the CRC started at 7:30 for his 8:30 shift and often worked through his breaks, or took ½ of the
allotted time for lunch, and he replied that was “accurate”. He never told the CRC to stop working those
hours, but he suggested that he submit the hours after getting them pre-approved. That did not happen
(either approval or submitting) and the CRC continues to work the hours he described. He said he would
allow that to continue “until I see a concern” about an employee “suffering”. He confirmed that the CRC
is expected to carry his phone although he is not compensated as being on standby.
48.
In re-examination, the CS testified that if an employee does not respond in the evening or on the
weekend to an email or telephone call, there is no discipline for that failure. He said that such calls or
messages should be recorded in PeopleSoft, but he is unaware whether that is happening. In answer to
questions from the arbitrator, the CS said that he does in fact have a budget for overtime, but he could
not recall what it was. He said that only one employee had exceeded the 100 hours for a year.
49.
The last witness was the LR Manager, who has been the Manager of Labour Relations and Total
Compensation for the City of Winnipeg since December, 2016. He is responsible for eight (8) collective
agreements the City has with its unions, including the WAPSO one, and often serves as the chief
spokesperson for the employer. He is trying to build the relationships between the City and its unions.
50.
The LR Manager said that WAPSO is a unit of professionals, well-educated, literate, white collar
employees. Most of its members work 7 hours per day and 35 per week, with a few exceptions who work
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7.5 hours per day and 37.5 per week, and a few who work 8 and 40. Overtime is only worked as an
exception, with prior approval required. The LR Manager said that overtime arises when the normal daily
hours (7 or 7.5 or 8) are exceeded. It is to be recorded in PeopleSoft, with rare exceptions, such as under
the old Schedule J in the event of a CUPE strike. It is the employee’s responsibility to record overtime
hours, once approval has been obtained and the hours worked. Part-time employees record all their
hours in PeopleSoft, but the full-time employees do not record their normal daily hours.
51.
When a WAPSO employee takes paid time off, it begins by eliminating the WAPSO days (5 extra
paid days off in lieu of overtime payment), then vacation time. If an employee leaves before the end of
the year and the full WAPSO week was not earned, a reconciliation happens. May 1 is the start of the
vacation year. January 1 is the start of the year for the WAPSO week. In August, 2017, the LR Manager
did a “road show” for WAPSO and CUPE workers on tracking time and recording in PeopleSoft, for
management and all unit members.
52.
The LR Manager testified that there have not been any individual grievances for unpaid overtime
in WAPSO. He said that quite a few WAPSO members record their extra hours in PeopleSoft, although
some areas do not. The City has paid quite a bit for excess over the 100 hours, but in the CAO and
City Clerk’s departments. The mean average salary for WAPSO employees is $89,000 approximately,
without overtime.
53.
In cross-examination, the LR Manager acknowledged that WAPSO had been challenging the
legality of the overtime provisions in its collective agreement with the City, both before the interest
arbitration and since. The interest arbitration board had identified the issue but declined to decide it,
leaving it open. The City maintains that the provision complies with the Code, and is supported in that by
an internal legal opinion it obtained from the City’s legal department, which the LR Manager accepts. It
would be outside the LR Manager’s authority to seek an outside legal opinion on the issue. He is not
aware whether a legal opinion was sought or obtained in 2007 when the 100 hour arrangement was
introduced.
54.
The LR Manager acknowledged that the overtime practice from department to department
appears to vary, but it is up to the employee to assert her/his rights. An improper practice on working
through breaks in Indigenous Services only came to light because an employee there did complain. The
LR Manager acknowledged that some employees just work the hours and do not claim or complain, for
their own reasons. He said that the City should not be underpaying employees just because they do not
complain, and said that hearing the evidence in this hearing “opened my eyes”. The City needs a more
foolproof system.
55.
Counsel for the Union read to the LR Manager from survey responses from WAPSO members
about the additional hours they work without compensation, and about the expectations of their
supervisors in that regard. The LR Manager testified that these comments concern him and need to be
addressed. He also acknowledged that the current WAPSO leadership has made clear that it did not
accept that the 100 hours of unpaid overtime is a legal way to compensate WAPSO members for overtime
hours worked. Finally, he also acknowledged that the collective agreement does not define hours of work
or even what the overtime rate is. Although it may theoretically be possible that a WAPSO employee
could work over 100 hours of overtime in the first 2 or 4 weeks of the year, the LR Manager has never
seen that and would be surprised if it has happened, in part due to safety and health issues. The LR
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Manager is also not aware of any other tracking system for overtime hours in use at the City of Winnipeg,
other than PeopleSoft.
Submissions:
56.
An anomaly in this case was that the Union took the position that overtime starts at eight (8)
hours per day, and forty (40) hours per week, per the standard hours in s. 10 of the Code, whereas the
City’s position is that overtime begins when the regular daily and weekly hours are exceeded, which for
most Union members is the 8th hour per day and the 36th hour per week. One might have anticipated the
opposite positions to be taken, out of self-interest. The parties did agree on some key issues, however:
a.
There is no reference to hours of work or overtime rates in the collective agreement. Employees
learn their hours of work from instructions from their supervisors and from PeopleSoft. There is no
mandatory overtime clause as exists in some collective agreements.
b.
Although some WAPSO members have supervisory responsibilities, they are not exempted from
the Code overtime provisions under the managerial exception in s. 2 of the Code. Professional engineers
practicing their profession for the City are not subject to the hours of work and overtime provisions of the
Code.
c.
While the City has a requirement and system for authorizing overtime, and more importantly, has
the right to have one, the City is not allowed to knowingly receive a benefit from unauthorized hours
worked and not take any steps to stop this, unless it pays for the hours so worked. Put another way, the
phrase from an earlier version of employment standards legislation in the Province “authorized or
permitted to be worked”, is still applicable.
d.
The changes that Schedule J introduced, with the 100 hours of overtime to be worked without
additional compensation, in exchange for five (5) paid WAPSO days off and the salary in the wage grid,
were introduced by consent in response to and concomitant with the changes to The Employment
Standards Code when that statute took effect in 2007, and with an eye on the principles that had emerged
from the Nygard litigation with Sharon Michalowski.
e.
As a rights arbitrator, I have no jurisdiction to write revised language into the collective
agreement.
f.
However, as a rights arbitrator, I do have jurisdiction to determine whether provisions of the
collective agreement violate applicable legislation, including The Employment Standards Code.
g.
Under the principles in Nygard, a properly worded agreement can cover overtime in a salary and
not trigger additional payments unless thresholds of hours worked are exceeded.
h.
The Union agreed to the 100 hour regime in agreements in 2007 and following, until it notified
the City in 2016 that it no longer agreed to the 100 hour regime or agreed that it was legal. This led to an
impasse and the interest arbitration board declined to rule on the legality of Schedule J (the 100 hour
regime) and left it to the parties to sort out in bargaining.
i.
My role in this process is limited to declaratory relief should I find a breach, whether on the legality
of Schedule J under the Code, or on the administration of overtime under Schedule J. This allows the
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parties to govern their actions based on my award, with the opportunity to manage their liabilities and
entitlements.
j.
There are no precedent cases that either party could find on whether a collective agreement
complies with the Code based on the Nygard test.
k.
While an employer is not required to record daily hours under s. 135 of the Code if the schedule
is consistent, hours beyond that schedule are required to be recorded.
l.
After learning of issues with the administration of hours of work and overtime, the City initiated
a “road show” in 2017, run by the LR Manager and his department, to try to achieve consistent, compliant
practices across departments, but there continue to be examples of failure to record all hours.
m.
Although there was evidence about employees not on standby being required to carry cell phones
and answer calls and messages on their own time, the parties have asked me not to deal with the issue of
whether this is “work” for pay purposes, or whether such events, if “work”, trigger minimum pay
requirements under the Code.
n.
While overtime is only recognized when authorized and entered in PeopleSoft (both of which
frequently do not occur despite extra hours worked), any ``undertime`` (ie. time off to attend
appointments etc) must be precisely recorded and is deducted from WAPSO day or vacation entitlement.
o.
There was a situation that developed in the Indigenous Affairs department where the supervisor
was requiring employees to work through their breaks prescribed in the collective agreement, albeit with
that time credited in PeopleSoft. The practice was corrected when brought to the City`s attention.
p.
While there is some protection in The Workplace Safety and Health Act against being required to
work excessive hours, there is no specific threshold of hours where health and safety rights are triggered.
q.
While the basket of benefits principle as set out in various Manitoba cases following Fraser v.
Queen`s University can be applied, it is only applicable to an individual employee if that employee is
receiving more under the Collective Agreement than they would receive on a straight application of the
Code, and this is on a benefit by benefit basis.
Decision:
57.
The parties have agreed that I am not to make any retroactive order as to any individual
entitlements to overtime, but am to provide both parties and the employees in the unit and their
supervisors with guidance as to the principles that apply to overtime in this unit. With that in mind, I offer
the following observations:
A.
Overtime entitlement occurs when a full-time employee works outside the designated regular
hours of work with the consent, express or implied, of the employer. That entitlement does not wait until
eight (8) hours per day or forty (40) hours per week have been reached. This point was conceded by the
City. The Union’s position that overtime arises after 8 and 40 hours was based on application of the Code,
rather than the Collective Agreement, and the overtime rights are not limited by that submission.
B.
In a situation such as the CRC, should it arise in the future, where the employee routinely arrives
for work an hour before his designated starting time, with the knowledge and tacit consent of his
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supervisor, and spends that hour working on his assignments as he does during the scheduled shift, that
time ought to be recorded and paid as overtime.
C.
For the City to avoid an obligation to recognize overtime in the above scenario, it must clearly
indicate to an employee like the CRC that he is not authorized to start work before his scheduled starting
time and should not be performing work during that time period. If he persists in the face of such
instruction, he would not be entitled to additional compensation, whether straight time or overtime.
Employees cannot entitle themselves to extra compensation simply by performing work on their own time
despite a contrary direction from their employer.
D.
An employer and a union can recognize an expectation to work a precise amount of overtime as
part of the service required to earn the designated weekly, monthly or annual salary. Any such
arrangement, however, must clearly establish the moment when additional overtime compensation is
payable, beyond the salary, and there must be such a moment. No salary covers 24 hours per day and 7
days per week.
E.
These parties, in 2007, agreed in good faith that the salaries paid (and time off provided) to
WAPSO members reflected an expectation that each WAPSO member would work up to 100 hours per
year beyond the standard assigned working hours, without compensation exceeding the negotiated
salary, plus an extra week off with pay. That agreement was reconfirmed in the final agreement concluded
in 2008, and again in the subsequent collective agreement.
F.
In order for such an agreement to be lawful and binding, it had to be compliant with The
Employment Standards Code, and the jurisprudence that flows from that Code. The problem with the
agreement is that it is expressed only in hours worked in the year, and in the compensation paid in a full
year. To illustrate why this arrangement is inadequate, consider the employee who works 100 hours of
authorized service, beyond normal working hours, in the first three (3) months of the year, ie. by March
31. The employee then resigns or is terminated by the City. The compensation the employee receives is
the salary for 3 months, which includes compensation for 25 hours of overtime, not 100 hours. 75 hours
of overtime goes uncompensated. This does not comply with the Code. To be compliant, the overtime
recognition has to cover a much smaller parcel of time, generally one (1) week. If Schedule J said that the
salary covers two (2) hours of overtime per week and one hundred (100) hours per year, and that overtime
in excess of two (2) hours per week entitles the employee to overtime, it would be compliant. Some
averaging is also possible, and so it could be in excess of four (4) hours in a pay period, or eight (8) hours
in a four week period, to cover situations where an employee works an entire Saturday but no other
overtime in the month. That would have to be clearly spelled out, however, in order to achieve Code
compliance.
G.
What might have saved this scheme is found in the WAPSO Days provision in Schedule D. There
is a reconciliation on termination for excess days taken when the employee works less than twelve (12)
months. There is no such reconciliation in Schedule J.
H.
To clarify rights and expectations for all parties, the collective agreement could spell out the daily
and weekly regular hours expected and those occasions when overtime is owed. They could clarify when
services are recognized as “work” for the purposes of pay and overtime pay and when they are not. They
could set out what part of the salary is compensation for overtime expected, and how that salary can be
adjusted, up or down, when expectations do not occur as events unfold. If the parties cannot agree, these
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matters can be addressed by unilateral policy of the City, properly articulated, communicated and
enforced in accordance with the KVP principles. In the absence of such agreement or policy, the practices
of the City as disclosed in the evidence in this hearing are not compliant with the requirements of the
Code.
I.
The City urged that if I find non-compliance with the Code, that the parties be given time to adjust
their policies and behaviours to establish a compliant regime. It filed a series of authorities that reflect
this approach (Ontario Power Generation Inc. v. Society of Energy Professionals, [2000] O.L.A.A. 697; Izaak
Walton Killam Health Centre v. N.S. Nurses’ Union (Bennett grievance), [2003] N.S.L.A.A. 25; Louis Riel
School Division v. LRTA (Chapman grievance), [2005] M.G.A.D. 75; BCPSEA v. BCTF (Parental Benefits
grievance), [2011] B.C.C.A.A.A. 12; Burnaby v. CUPE, Local 23 (Vacation Pro-rating grievance), [2015]
B.C.C.A.A.A. 136). In reply, the Union argued that if the current practices are illegal, then it would be
improper for me to condone that illegality for an additional period of time. It, too, filed an authority to
support that proposition (MGEU v. WRHA, [2003] W.W.R. 563 (Man. QB).
J.
The essential concept on treatment of overtime to which the parties agreed is not illegal if
properly articulated and implemented. It is not illegal in that sense, and for that reason, I can distinguish
the MGEU case. The parties need a reasonable period after receipt of this award to attempt to agree on
the regime, or failing agreement, for the City to publish its policy, before the current practices are altered.
If no such revised agreement or policy is in place by July 31, 2019, then employees who are not receiving
additional compensation for their hours worked in excess of their regular hours from that time forward
are entitled to claim and grieve for that compensation. However, accurate recording of time worked
should begin immediately upon release of this award.
58.
Because this award directs a significant change in the way in which the City treats its WAPSO
employees, I will remain seized of this matter, in accordance with s. 121(4) of The Labour Relations Act,
to answer any questions from either party arising from my findings.
59.
Both parties were thoroughly prepared for this case and presented the evidence and submissions
in an effective and professional way, with considerable cooperation between them. They made my job
much easier, for which I thank them.
As per the LRA and the collective agreement, each party will pay 50% of the cost of this arbitration.
SIGNED THIS 14th day of January, 2019.

________________________________________________
Grant Mitchell, QC, Sole Arbitrator

